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SENTENCING LEGISLATION AMENDMENT AND REPEAL BILL 2002 
Consideration in Detail 

Resumed from an earlier stage of the sitting.   

Clause 1:  Short title -  
Debate was adjourned after the clause had been partly considered.  

Further consideration of the clause postponed, on motion by Ms S.E. Walker. 

Clauses 2 to 32 postponed, on motion by Ms S.E. Walker.   

Clause 33:  Sentencing Act 1995 amended - 

Mr M.J. BIRNEY:  I thank the Attorney General for his forbearance in agreeing to the motion.  I move -  

Page 39, lines 19 to 21 - To delete the lines and substitute the following - 

(3) Section 86 is amended as follows: 

(a) By deleting “A court” and substituting  — 

“Except for the offences listed in section 86A, a court”; 

(b) by deleting “3 months” in both places where it occurs and in each place 
inserting instead — 

“    6 months    ”. 

(4) After section 86, the following section is inserted -   

“  86A.  Burglary offences, robbery offences, sexual offences, assault offences, drug 
trafficking offences, home invasion offences or motor vehicle stealing 
offences are not affected by section 86.   “ 

The notion of abolishing jail terms of six months or less has been around for some time.  The Attorney General 
has made a number of public statements about this legislation.  A common theme in his comments has been that 
he and the Labor Party do not want minor offenders - that is, fine defaulters, traffic offenders and the like - to go 
to jail.  Therefore, he has introduced the Bill with a view to ensuring that the so-called minor offenders no longer 
receive a term of incarceration.  Rather, they might receive a community order or a good behaviour bond.  The 
Attorney General has failed to tell the public of Western Australia that once the Bill becomes law a number of 
serious offenders will escape a jail term.  Some time ago I asked the Attorney General questions on notice about 
the number of people who had been convicted of offences considered serious by the community that incurred a 
jail term of six months or less.  I wanted to know about the people who had been sentenced to jail for six months 
or less for non-aggravated sexual assault, aggravated sexual assault, non-aggravated assault, aggravated assault, 
motor vehicle theft, and supplying, selling and trafficking drugs.  I was interested to know whether anybody who 
had been convicted of one of the abovementioned crimes - I am sure that members agree that they are crimes that 
the community finds particularly disturbing and upsetting - had received a jail term of six months or less in the 
previous year.  If that were the case, and if the legislation had been introduced a year ago, each individual 
convicted of those disturbing crimes would have escaped a jail term and would have received something akin to 
a slap on the wrist; that is, a community-based order or a good behaviour bond.  The answer I received stated 
that last year in Western Australia 215 offenders were convicted of one of the abovementioned disturbing crimes 
and sentenced to imprisonment for six months or less.  That means that those particular individuals would have 
avoided a jail term if the Labor Party had been given its way one year ago.  In fact, last year 101 individuals 
were sentenced to jail for six months or less for non-aggravated assault, while 55 individuals were sentenced to 
jail for six months or less for aggravated assault, which is a serious offence.  Twenty-one people were sentenced 
to jail for six months or less for motor vehicle theft, while eight people were sentenced to jail for a similar period 
for drug trafficking.  Twenty-five people were sentenced to six months imprisonment or less for burglary, while 
one person was sentenced to six months jail or less for aggravated robbery.  It is of particular concern that last 
year four individuals in Western Australia were convicted and sentenced to a term of imprisonment for six 
months or less for the crime of non-aggravated sexual assault.  If the Sentencing Legislation Amendment and 
Repeal Bill 2002 had been passed one year ago, each of those 215 serious offenders would have escaped a jail 
term.  They would have been given a slap on the wrist in the form of a community-based order or a good 
behaviour bond.   

That is a totally and absolutely unacceptable proposition in this day and age, and a good reflection upon Western 
Australia’s current Attorney General and upon the Labor Party that is running the State.  The Government does 
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not want the abovementioned people to go to jail.  Rather, it wants to wrap them in cotton wool and to make 
them see the error of their ways.  The reality is that some people need to be incarcerated in order for them to see 
the error of their ways.  We cannot say to the 215 people who were convicted and sentenced to six months jail or 
less that it is okay to commit non-aggravated sexual assault.   

Ms S.E. WALKER:  I am interested to hear more from the member for Kalgoorlie.   

Mr M.J. BIRNEY:  I thank the member for Nedlands for indulging me because what I have to say is important.  
Members of the Labor Party would do well to understand exactly what I am saying, because the figures to which 
I refer will be distributed in their electorates.  The Western Australian public will soon grow to understand that 
the Labor Party is hell-bent on emptying the prison system and the Attorney General is hell-bent on beating his 
chest about that fact.  He believes his legislation is an election winner.  I have read countless articles in which the 
Western Australian Attorney General has stated that it is great to be emptying our jails.  Do I gather from that 
that the 215 serious offenders to whom I referred, who would have avoided a jail term had the legislation passed 
through Parliament some time ago, would have been given a completely and utterly wrong message by the Labor 
Party?   

The year before last 591 people in Western Australia were convicted and sentenced to a jail term of six months 
or less.  Granted, some of those were minor offenders of whom the Attorney General speaks so often, but the 
really disturbing aspect is that 321 of them were repeat offenders.  The message they are getting from the Labor 
Party is that it is okay to commit non-aggravated sexual assault, assault, burglary, robbery, motor vehicle theft 
and drug trafficking offences because offenders will probably escape a jail term as a result of the passage of this 
legislation.  That is the message they are getting from the Labor Party that, sadly, is governing this State today. 

Mr R.F. Johnson:  It is soft on crime. 

Mr M.J. BIRNEY:  I do not think I have seen a Government in modern history that would be considered softer 
on crime than this Government.  I am happy to give members opposite some insight into the electoral campaign 
that I will be running in my electorate of Kalgoorlie.  This figure of 215 will feature in just about everything that 
I put out.  I do not think that one person in my electorate or in the electorate of my friend, the member for Eyre, 
would think that it is a good idea that people who commit non-aggravated sexual assault, assault, burglary, 
robbery, motor vehicle theft and drag trafficking offences should escape a jail term, particularly if they are repeat 
offenders.   

I urge the House, and particularly Labor Party members in country areas, to vote in favour of this amendment.  
We on this side of the House are saying that we agree that possibly minor offenders should escape jail; that is, 
those people who might have committed traffic offences or be fine defaulters and the like.  In fact, we will 
probably vote for most of those propositions, but we cannot support a proposition that ensures that people who 
have committed non-aggravated sexual assault, assault, burglary, robbery, motor vehicle theft and drag 
trafficking offences would escape a jail term in a modern and just society.  I commend the amendment to the 
House, and I expect nothing less than support from members of the Labor Party. 

Mr J.A. McGINTY:  I would differ in one very important respect with the member for Kalgoorlie; that is, what 
we are doing here is very similar to what was done by the previous Government with sentences of three months 
or less.  The intention is to have the Parliament insert a provision in the sentencing legislation to prohibit a court 
from awarding a sentence of six months or less.  As I broadly recollect the history of this matter, when Hon Joe 
Berinson was Attorney General, I think in 1989, he looked at this issue.  A parliamentary committee was 
established and amendments were made to the Criminal Code to discourage the use of sentences of three months 
or less; in other words, the idea was not to use prison as a short, sharp shock or, in the case of some of the 
instances that the member for Kalgoorlie would be familiar with, not to use it to provide respite for a community 
that might be suffering particular problems, but to look at imprisonment as being the punishment of last resort.  
If somebody were to be put in prison for only a few days, obviously the nature of the offending would not be that 
serious that it should properly warrant a punishment of last resort. 

When the Liberal Party came to power in 1993 - I am fairly sure that Hon Cheryl Edwardes was at that time the 
Attorney General - the Sentencing Act was amended to insert the current section 86 which prohibits a court from 
prescribing a sentence of three months or less.  My understanding is that at that stage the then Government 
looked at the question of six months, and there was some support in the Liberal Government at the time for 
moving towards the position we are now at. 

Mr R.F. Johnson:  I can assure you it did not have support. 

Mr A.J. Dean:  You were not there. 

Mr R.F. Johnson:  Yes I was.  I was elected in 1993. 

Mr J.A. McGINTY:  My understanding is that some people in the Cabinet advocated six month sentences. 
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Mr M.J. Birney:  Where did you get that understanding from? 

Mr J.A. McGINTY:  It is from departmental records dealing with this matter.  At any rate, it did not come to 
pass and the Cabinet took the view that three months was sufficient.  The Lord Chief Justice of England, Lord 
Woolf, is constantly advocating this very approach because of the chronic overcrowding in prisons in Britain and 
the number of people being sent to prison for relatively minor offences. 

Point of Order 

Mr M.J. BIRNEY:  The clock is not showing the time.  Although I enjoy listening to the Attorney General, I 
certainly do not want to listen to him for too long because I have to catch an aeroplane. 

The ACTING SPEAKER (Ms K. Hodson-Thomas):  I think it is a bit of a technical problem.  The clock before 
me is showing the time.  I am sorry that the member has not been able to see the time on the clock in the 
Chamber. 

Debate Resumed 

Mr J.A. McGINTY:  The position has gone from open slather, to a discouragement of three months 
imprisonment or less, to saying in a statute that there should be no sentences of three months or less, to moving 
towards a minimum of six months.  We are not alone in the western world in thinking along those lines.  To 
achieve that position, a two-way approach is being adopted.  First, for those offences that have as a maximum 
penalty six months or less, of which there are a significant number, we are either bumping up the penalty to nine 
or 12 months or removing imprisonment as an option.  In many of those cases, according to our records, 
imprisonment has never been used.  It is, therefore, more of a tidying up exercise, particularly when 
imprisonment is imposed for what is essentially failure to comply with bureaucratic form on occasions rather 
than a significant criminal offence against the person.  Some of those penalties are being increased. 

The second approach is a straight prohibition on the court awarding six months or less.  In the case of each of the 
offences that the member for Kalgoorlie has just listed, there will still be the capacity to imprison people, which I 
expect will be exercised.  If the court arrives at the view that imprisonment should be imposed, I expect that it 
will impose a sentence of more than six months imprisonment on people on whom today it might impose less.  In 
a sense, we might have a bit of bracket creep, if I may put it that way, so that people who might have been given 
sentences of five or six months, might expect to receive sentences of seven or eight months.   

I think that we will see harsher penalties for those people who warrant imprisonment rather than the softer 
option.  This is merely my explanation of it.  I understand that the member does not agree with it.  However, 
perhaps 75 per cent of people who are given sentences currently of six months or less will be punished in the 
community or by a fine or some other mechanism rather than by being put in jail.  By those two mechanisms we 
hope that people who deserve to go to prison will continue to do so and that they will be more harshly dealt with 
and that people who are true minor offenders, who the member has indicated should not be imprisoned in any 
event, will be punished in a different way. 

Mr M.J. BIRNEY:  I do not think I have heard more baloney in my life.  The Attorney General would have us 
believe that after this legislation has become law, a judge who is required to administer an Act of Parliament that 
will not change, will all of a sudden say that after taking into account all the mitigating circumstances, the 
offender should get five months but he will give him seven months.  The Act that the judiciary is required to 
administer for assaults, robbery, burglary and all those sorts of things is not changing.  Given that the Act is not 
changing, why would a judge who previously would have sentenced an individual to six months now sentence 
him to seven months?  There is no good reason.  If a judge did that, he would be abrogating his duty on behalf of 
the people of Western Australia.  The judge might have an offender come before him who is convicted of an 
assault.  The judge would be required to take into consideration all the mitigating circumstances.  The offender 
might have been intoxicated at the time of the assault, had a difficult upbringing and committed his first or 
second offence.  The judge would look at the parameters of the Act that he is required to administer.  He might 
then decide that the offender deserves five months in the bin.  Why then would he now say that the offender 
deserves seven months in the bin, given that the parameters of the Act that he is required to administer have not 
changed one iota?  The Attorney General can carry on about it all he likes, but the reality is that if a judge were 
to increase a sentence after this legislation has been passed, he would be doing himself and the community a 
disservice. 

The Attorney General also spoke about the previous Government implementing a prohibition on handing out jail 
sentences of three months or less.  That was certainly the case.  However, it is also the case that people convicted 
of non-aggravated sexual assault, assault, burglary, robbery, motor vehicle theft and drag trafficking offences - 
all those crimes that the community considers particularly disturbing - very rarely, if ever, receive a sentence of 
three months or less.  Plenty of them receive a sentence of six months or less; in fact, 215 serious offenders last 
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year received a sentence of six months or less.  With the passage of this legislation those 215 serious offenders 
would escape a jail term.  The Attorney General also said that he could justify this legislation because other 
places in the world have similar legislation.  I get sick of hearing that from the Government. 

Mr J.A. McGinty:  Other places do not have similar legislation but have been advocating or moving towards the 
practice.  I do not know of anywhere else in the world that has this as a statutory provision. 

Mr M.J. BIRNEY:  Just because other places in the world may have similar provisions, does it mean that we 
should necessarily adopt them?  Should we not first see how it might apply to our community?  Should we not 
see first what the public reaction is to such legislation before blindly following other jurisdictions in the world?  I 
certainly think we should.  That justification does not wash with me. 

I return briefly to the Attorney General’s saying that once this legislation is passed judges will start handing out 
seven or eight month jail sentences.  Does the Attorney General think that judges might start handing out seven 
or eight month jail terms for fine defaulters and traffic offenders?  If not, why the difference?  If a judge looks at 
the parameters of the Act he is administering and says that an offender deserves six months or five months, why 
would he sentence an offender to seven months imprisonment?  If the Attorney General is correct, a judge would 
be circumventing the very legislation that the Attorney General has brought before the House today.  If 
somebody commits a crime for which he deserves five or six months imprisonment, the Attorney General does 
not want him to go to jail.  As the Attorney General of this State, that is his prerogative, but he is telling me that 
a judge would say that a particular offender deserves a five month jail term but the Government of the day will 
not let him impose a five month jail term, so he will impose a seven month sentence.  Would the Attorney 
General not have something to say about that, as the person with the carriage of legislation through this House?  
I think the Attorney General would.  If I were the Attorney General, I would certainly have something to say 
about it. 

By way of explanation, the amendment that I have moved seeks to pretty much support the removal of the six-
month term of imprisonment for minor offenders and removes from the ambit of this legislation non-aggravated 
sexual assault, assault, burglary, robbery, motor vehicle theft and drug trafficking and other offences that the 
community finds particularly disturbing.  

Mr J.A. McGINTY:  I make two quick comments.  Neil Morgan, who may be called the resident expert on 
sentencing in Western Australia, has indicated that the prohibition on sentences of six months or less might, in 
his words, backfire; that is, one might well find judges impose longer terms of imprisonment, particularly for 
people at the upper end of the six-month scale, and people might end up with eight to nine-month sentences. 

Mr M.J. Birney:  Judges are required to administer the terms of the Act, which have not changed.  It is not 
changing the parameters for sentencing someone for assault.  The judge must look at the sentence and, after 
taking into account all the mitigating circumstances, decide that the person deserves five months jail.  He must 
think, hang on, the Government of the day does not want anyone in jail for five months, and give a community 
order.  He cannot say that because of the Government’s wishes, he must give a seven-month sentence.  If he did 
so, he would circumvent your wishes as the Attorney General of the State.  

Mr J.A. McGINTY:  It should work this way: imprisonment is the punishment of last resort.  I hope the thinking 
will be: “You must go to prison.  I can’t give you less than six months.  If not for the prohibition, I would have 
given you four or five months, but as you must go to prison, I will give you seven or eight months jail.” 

Mr M.J. Birney:  That would ignore the mitigating circumstances. 

Mr J.A. McGINTY:  That is not the case if one comes to the conclusion that imprisonment is the punishment of 
last resort, and that prison is the only sensible option.  Neil Morgan pointed to that aspect outlining that one 
might end up with people in prison for longer.  I had discussions with him personally.  Some people will be 
sentenced to a little more time at the top end of the scale, but the majority of people will be punished by 
sentences other than imprisonment.  That is my expectation, not Neil Morgan’s.  How it works out remains to be 
seen. 

For those people about whom the member for Kalgoorlie has expressed a genuine and real concern, I hope that if 
prison is warranted, they will get a longer term of imprisonment, not escape punishment all together. 

Amendment put and a division taken with the following result -  
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Ayes (14) 

Mr D.F. Barron-Sullivan Mr J.P.D. Edwards Mr B.K. Masters Ms S.E. Walker 
Mr M.J. Birney Mr B.J. Grylls Mr P.D. Omodei Dr J.M. Woollard 
Mr M.F. Board Mr M.G. House Mr T.K. Waldron Mr J.L. Bradshaw (Teller) 
Mrs C.L. Edwardes Mr R.F. Johnson 
 

Noes (25) 

Mr P.W. Andrews Mrs D.J. Guise Ms S.M. McHale Mr D.A. Templeman 
Mr C.M. Brown Mr J.N. Hyde Mr A.D. McRae Mr P.B. Watson 
Mr A.J. Carpenter Mr J.C. Kobelke Mr N.R. Marlborough Mr M.P. Whitely 
Mr A.J. Dean Mr F.M. Logan Mrs C.A. Martin Ms M.M. Quirk (Teller) 
Mr J.B. D’Orazio Ms A.J. MacTiernan Mr M.P. Murray  
Dr J.M. Edwards Mr J.A. McGinty Mr A.P. O’Gorman  
Dr G.I. Gallop Mr M. McGowan Mr J.R. Quigley  

            

Pairs 

 Mr A.D. Marshall Mr E.S. Ripper 
 Mr R.N. Sweetman Mrs M.H. Roberts 
 Mr W.J. McNee Mr R.C. Kucera 
 Mr R.A. Ainsworth Mr S.R. Hill 

Amendment thus negatived.   
Ms S.E. WALKER:  In relation to the amendment that I have on the Notice Paper, I will tell the Attorney 
General what I want to do and why I think it is reasonable.  The Attorney General is seeking to abolish sentences 
of between three and six months - not sentences of six months or less.  We have already established that.  The 
fact is that under this Bill, offenders who commit serious offences, but they are at the lower end of the scale, can 
be captured.  It is different for minor offenders.  Does the Attorney General understand?  The member for 
Kalgoorlie read out a list of offences, and they are serious offences.  They are categorised as serious offences 
because of the maximum penalty that is imposed.  My list of offences includes sedition, disclosing official 
secrets, corruption and abuse of office, offences relating to the administration of justice, robbery, fraud etc.  I am 
raising an important issue and I am trying to explain it to the Attorney General.  What I am trying to do is to 
make sure not that the court imposes a sentence, but that if it needs to, it can, for those offences.  That is because 
of the transitional provisions in this Bill.   

Mr J.A. McGINTY:  I will take the member back a little.  She said something, and I did not understand all the 
ramifications of it.  It was something to the effect that the member wanted the court to still be able to impose a 
sentence - as do I - when it is warranted.  I am happy to see if we can find a way to achieve that.  Could the 
member develop that a little? 

Ms S.E. WALKER:  Yes.  I think we can find a way to achieve that.  The Attorney General is trying to amend 
section 86, which states - 

A court must not sentence an offender to a term of . . .  

Under the Attorney General’s amendment, it will read “6 months or less unless”.  Paragraphs (a), (b) and (c) are 
then set out.  Under my proposed amendment, paragraph (d) will be added, and it states - 

the offence is one of those included in the categories below:  

Therefore, the section will state that a court must not sentence an offender to a term of six months or less unless 
the offence is one of those included in the categories below.  That means that a court can sentence, if it wants to, 
the offenders in those categories.  I will tell the Attorney General why it is relevant.  The transitional provisions 
in clause 2 of schedule 1 provide that the court must not impose a term of imprisonment.  Let us say an offender 
has committed quite a serious robbery, but the offender is young and there are a lot of mitigating circumstances.  
He would normally get six months, but the offence is a little nasty.  The court must look at the transitional 
provisions, and it cannot give the offender any more time in custody under those provisions, because they say so.  
When sentencing, the court must consider how much time the offender would have spent in custody, and if it is 
more than he would have spent in custody, the provision states that the sentence must be adjusted so that it does 
not have that result.  The court cannot give that offender a sentence of seven months.  That is my reading of the 
transitional provisions in this Bill. 
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Mr J.A. McGinty:  Could you take me to the page again? 

Ms S.E. WALKER:  It is on page 76, schedule 1, “Transitional provisions”.  As I understand it, under this new 
regime, when the court is sentencing someone to a term of imprisonment, it must look at the amount of time that 
person would have spent in custody.  Would he have spent more or less time in custody?  For instance, a six-year 
term is a simple analogy.  He would get four years, not six.  Under this provision he must, because it says 
“must”. 

Mr J.A. McGinty:  That is right.   

Ms S.E. WALKER:  If the sentence would have that result, the court must adjust it so that it does not.  There is 
no alternative.  That is my reading of it.  What the Attorney General said could happen - that is, that the court 
could make it seven months - will not happen.  I know the Attorney General has increased the sentences for 
some offences under this legislation, but he has not done it for those offences that I have outlined, and they are 
serious offences.  The judge does not have to impose a sentence of six months, but if it is a case in which he 
should, he can; and that is all it says.  Sentences of six months will still be abolished, but the judge will have the 
discretion, in a certain category of offences, to impose a sentence if he thinks it is appropriate.  That is what my 
amendment seeks to do.  I am seeking to do it because of the Auditor General’s report.  We do not yet know 
what will happen with all the community-based orders which are abroad at the moment and which will increase 
as a result of this legislation.  In my view, it is a sensible alternative.  The Opposition can say quite comfortably 
now, in relation to all the provisions of this Bill that I have pointed out, that the judge has no alternative other 
than to put the offender back onto a community-based order.  I do not think I can take it any further than that.   

Mr J.A. McGinty:  I agree with you. 

Ms S.E. WALKER:  I move - 

Page 39, after line 21 - To insert the following - 

(4) Section 86 is further amended by inserting, after subsection (c), the following — 

(d) the offence is one of those included in the categories below: 

Criminal Code Act 1913
Chapter VII - Sedition
Chapter XII - Disclosing official secrets
Chapter XIII - Corruption and abuse of office
Chapter XVI - Offences relating to the administration of justice
Chapter XXII - Offences against morality
Chapter XXIII - Nuisances
Chapter XXVII - Duties relating to the preservation of human life
Chapter XXVIII - Homicide: Suicide
Chapter XXIX - Offences endangering life or health
Chapter XXX - Assaults
Chapter XXXI - Sexual offences
Chapter XXXIII - Offences against liberty
Chapter XXXIIIA - Threats
Chapter XXXIIIB - Stalking
Chapter XXXVI - Stealing
Chapter XXXVII - Offences analogous to stealing
Chapter XXXVIII - Robbery: Extortion by threats
Chapter XXXIX - Offences in or in respect of buildings etc.
Chapter XL - Fraud
Division II - Injuries to property
Chapter LIII - Personation

  Part VII - Preparation to commit offences: Conspiracy: 
Accessories after the fact 

Misuse of Drugs Act 1981
Bail Act 1982
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Young Offenders Act 1994
Child Welfare Act 1947
Firearms Act 1973
Bush Fires Act 1954
Weapons Act 1999
Road Traffic Act 1974
Restraining Orders Act 1997
Police Act 1892
Fish Resources Management Act 1994

Mr J.A. McGINTY:  I believe the member for Nedlands has raised a valid concern about this.  She gave the 
example of a person who is sentenced to six years currently.  In future, that person would be sentenced to four 
years, and would still spend two years in prison and two years on parole.  That is the sort of example that we 
looked at when drafting this provision.  We did not draft this transitional provision with a view to having it 
operate in a way that would prevent the judge from awarding a term of imprisonment for those people at the 
bottom end of the scale.  I think the member is right.  On page 76, schedule 1 states quite clearly that the purpose 
of the clause is to ensure that a person would spend no more nor any less time in prison as a result.  That was 
aimed at somebody whose sentence would be adjusted within the range above six months, if I can put it that 
way.  It did not really deal with the problem of somebody who might today get five months, and who thoroughly 
deserves it, and the only possible solution is to put that person in prison.  I do not think that can be done; and that 
is the member’s argument, is it not? 

Ms S.E. Walker:  Yes. 

Mr J.A. McGINTY:  We must make sure that at the lower end of the scale that issue is picked up so that prison is 
still an option.  There are a couple of ways in which that could be done.  One would be an amendment to the 
schedule, which would perhaps say “other than for sentences where the judge might have awarded six months or 
less”, so that the judge can still sentence that person to more imprisonment.  That would be my preferred way of 
approaching it.  Unless I am overlooking something - and I will get some advice on that - the point the member 
for Nedlands raised could act as a bar to increasing the imprisonment awarded in the particular case.  It is always 
unfortunate when one is faced with posers that are intellectually challenging at the end of the week!  I will give a 
couple of examples.  Currently, somebody who is sentenced to nine months in prison with one-third remission 
would in fact spend six months in prison.  If this legislation is passed in its current form, for that person to spend 
six months in prison, given that he will be eligible for CEO parole, he would need to be sentenced to 12 months.  
What is now a nine-month sentence would need to be increased to a 12-month sentence to achieve the same end 
result in order to accord with clause 2 of the schedule on page 75 of the Bill.  That is the nature of the equation.  
It works in a funny way. 

Ms S.E. Walker:  I have worked it out.  I have been through it.  

Mr J.A. McGINTY:  Right.  Someone who is sentenced to six months in prison - that is the easiest figure within 
the range we are currently concerned with - will actually spend four months in jail because of the one-third 
remission.  Under the new scheme, to ensure that that person actually spends four months in prison, he would 
need to be sentenced to eight months.  Taking into account the CEO parole, which applies after half the term has 
been served, the head sentence would need to increase to arrive at the same end result.  That might be the answer 
to the question, unless the member can give me a hypothetical situation.  

Ms S.E. Walker:  Yes, I can.  That would not necessarily happen under the new regime, because prisoners may 
or may not get parole eligibility.  The sentencing judge will not know because he will not know how much time 
a person will spend in custody.  The Department of Justice, and not the judge, will give the parole eligibility.  
That is why it will not work.  The judge will not be able to determine how long a person will spend in custody if 
that person is sentenced to less than 12 months, because the judge will not be in charge of the parole eligibility 
order. 

Mr J.A. McGINTY:  That is right to a degree.  However, the bulk of people who receive sentences of 12 months 
or less will be eligible for parole at the halfway point of their sentences.  They will be automatically released at 
that time, not by operation of judicial intervention and the awarding of a parole term, but by statutory 
intervention as a result of what we have dealt with here today.  In my view, the presumption is that for somebody 
who is given a sentence of 12 months or less, parole could be factored in at the halfway point of that sentence.  

Ms S.E. Walker:  The Opposition is concerned about the serious offences.  Many of the offences I have listed, 
such as sedition and things like that, are not usually dealt with by lower courts.  The court, not only in relation to 
the sentences I have outlined, would not know what parole term, if any, a person would get.  That is in doubt 
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because of the clauses we debated earlier in relation to the list of offences.  They must look at a list of offences.  
If the offender is within the list of offences, he may not get parole.  

Mr J.A. McGINTY:  The discretionary one. 

Ms S.E. Walker:  Sure.  The Opposition is concerned that with your list of offences, the judge will not know 
whether a person will get parole.  This cannot operate for the serious offences in the prescribed list.  

Mr J.A. McGINTY:  I have been caught by the time! 

Ms S.E. WALKER:  The Attorney General was about to say something.  I do not want to prevent him doing that.  

Mr J.A. McGINTY:  The problem has been compounded.  I refer the member to page 76 of the Bill and clause 
2(4) of schedule 1, which reads - 

Despite subclause (2), if the sentence required by that subclause would contravene section 86 of the 
Sentencing Act 1995, - 

That really means, if that calculation would then give a sentence of less than six months - 

the court must use one of the sentencing options in section 39(2)(a) to (e) of that Act instead of 
sentencing the offender to imprisonment. 

This is the very point raised by the member for Nedlands.  I have just suggested to the departmental officers that 
we draft a clause that has the opposite effect to clause 2(4) of schedule 1.  In other words, if doing that 
calculation would result in a head sentence of less than six months, it says here that a court cannot imprison an 
offender.  I would prefer to see a provision that, if imprisonment is warranted and the calculation results in a 
head sentence of less than six months, then a sentence of more than six months should be imposed, to allow the 
use of imprisonment if it is warranted.  I think that meets the point raised by the member for Nedlands, if I have 
understood her correctly.  When I say that the problem has been compounded, I would like to be able to re-do 
clause 2(4) of schedule 1 to make it clear that, if imprisonment is the punishment of last resort, and it is 
warranted, but the calculation would give a head sentence of less than six months, then the court should award a 
term of imprisonment greater than six months.  That is the effect of what I would like to see.  If that is done, that 
would meet the problem raised by the member for Nedlands.  

Ms S.E. WALKER:  It actually poses a problem for the Government.  The Opposition has no objection to fine 
defaulters being sentenced to terms of six months or less.  We are concerned that people who are at the lower 
end of the scale, and have committed serious crimes, will not have a sentence of imprisonment imposed, when it 
is justified.  Changing that clause the way the Attorney General intends would make it open slather again for 
everybody.  I am just pointing that out in fairness.   

Mr J.A. McGinty:  That is not right, because all that we would be saying is that where imprisonment is warranted 
- it might be because of repeat offending or the relative seriousness of the offence - that person should still go to 
prison.  We do not want to see a short term imposed.  This would toughen it up and give them seven months or 
eight months, or whatever, but not less than six months.  That is the way I would prefer to see it go.  That will 
then confirm what Neil Morgan has said is one of the potential problems here, that bracket creep could occur, or 
it could backfire, to use his words.  That was always the intention from my point of view, to make sure that that 
happens.  I think that meets the point of the member for Nedlands.  

Ms S.E. WALKER:  It may, but the Attorney General should work on the amendment.  I cannot agree to it now.  
I would have to consider it and give the Opposition’s views on it.  Otherwise I will have to proceed with my 
amendment.  I will wait and see what decision the Attorney General makes.  

Mr J.A. McGINTY:  I will provide it in writing, but for now I will foreshadow an amendment to pick up the 
point raised by the member for Nedlands, and that amendment would be on page 76, to clause 2(4) of schedule 1.  
That clause, which would have had the effect of requiring the court to award a non-custodial sentence, if the 
calculation was less than six months, would now enable the court, where it is of the view that imprisonment is 
warranted, and notwithstanding these provisions, to award a term greater than six months.  This was certainly my 
intention, and I think that meets the point raised by the member for Nedlands.  I will get it written out, but it 
would read this way - 

Despite subclause (2), if the sentence required by that subclause would contravene section 86 of the 
Sentencing Act 1995, if the court considers that a term of imprisonment is warranted in all the 
circumstances the court may impose a term of more than six months. 

We will come to that, and some fine tuning or improvement may be necessary, but I think it would meet the 
point raised by the member for Nedlands, which was not what the Government intended to have happen, and I 
thank the member for raising that point.  
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Ms S.E. WALKER:  Can I clarify what the minister is seeking to do, because there is a procedural matter.  I have 
moved an amendment.  The Attorney General would have to seek a procedural motion here.  

The SPEAKER:  There are two ways the member for Nedlands’ amendment can now be dealt with.  One is, she 
can withdraw the amendment, by leave, and then the House would vote on the clause as it stood.  Then the 
Attorney General’s amendment would be moved when we reached the schedule.  Would it be prudent to adjourn 
for five minutes?  

Mr J.A. McGINTY:  Given that this amendment is not to the clause currently before the House, we could do 
that.   

Sitting suspended from 5.38 to 5.42 pm 

Amendment put and negatived. 

Clause put and passed. 

Clauses 34 to 107 put and passed. 

Schedule 1 - 

Mr J.A. McGINTY:  I move -  

Page 77, lines 19 to 21 - To delete “the court must use one of the sentencing options in section 39(2)(a) 
to (e) of that Act instead of sentencing the offender to imprisonment”, and substitute the following - 

if the court considers that a term of imprisonment is warranted in all the circumstances, the 
court may impose a term of more than 6 months 

Despite the somewhat acrimonious debate earlier today, I thank the member for Nedlands for drawing to my 
attention an unintended consequence of this legislation, which could have resulted in some people who deserve 
to be sent to jail avoiding a term of imprisonment.  That was never the intention.  When a sentence imposed 
would have been a head sentence of less than six months, which is generally prohibited by this legislation, it 
would have prohibited the court from sending a person to prison.  That was obviously an undesirable outcome.  
This amendment enables a court to award a head sentence greater than six months when the time actually spent 
in prison would be more than that applying under the previous Act.  In that sense, it will toughen it up for those 
people who deserve to be sent to prison.   

In my view, only a relatively small number of people will be caught by this provision.  If people deserve to go to 
jail, they should go to jail.  This amendment will toughen up that provision to enable people to be sentenced to a 
head sentence of more than six months.  Those people will spend more time in prison than they would currently 
if prison were a last resort.  In other words, it is the only sensible option in all the circumstances.  This 
amendment will achieve that effect.  I thank Mr Speaker and members for their forbearance as we worked that 
out. 

Ms S.E. WALKER:  The Opposition is happy to assist the Government in this matter; however, this amendment 
does not go as far as the one originally proposed by the Opposition.  On that basis, the Opposition will still 
oppose this Bill.  It was a pleasure for me to assist the Attorney General, notwithstanding his acrimonious press 
release.  When the Attorney General reads my press release - after this debate - he will see it was absolutely right 
in every respect.  That is because I play the ball and not the man.  I will not call the Attorney General a 
blancmange again - very often! 

The Opposition does not oppose this amendment. 

Amendment put and passed. 

Schedule, as amended, put and passed. 

Schedule 2 put and passed. 

Postponed clauses 1 to 32 put and passed. 

Title put and passed. 

Third Reading 

MR J.A. McGINTY (Fremantle - Attorney General) [5.49 pm]:  I move - 

That the Bill be now read a third time. 
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I thank all members who have contributed to this debate.  In my view, this is a very important reform for the 
sentencing processes in this State.  I appreciate that it is a matter about which there will be philosophical and 
political differences.  I appreciate the way this Bill has proceeded through the House and I thank all members 
associated with it. 

MS S.E. WALKER (Nedlands) [5.50 pm]:  These Bills are complex; it is the nature of sentencing Bills.  I can 
only reiterate my earlier comments about the reason the Opposition opposes these Bills.  This Bill and the 
Sentence Administration Bill are intertwined.  The Opposition does not agree with the CEO role regime.  The 
Opposition thinks the position affecting particular parole orders should be stated more clearly.  The Opposition is 
keen to ensure that people who commit serious offences at the lower end of the scale will not be allowed back 
onto the streets until it is made clear to the courts that they have the option of imprisonment for certain type of 
offences.  The Opposition opposes the Bill.   

Question put and a division taken with the following result - 

Ayes (22) 

Mr P.W. Andrews Mrs D.J. Guise Ms S.M. McHale Mr J.R. Quigley 
Mr C.M. Brown Mr J.N. Hyde Mr A.D. McRae Mr D.A. Templeman 
Mr A.J. Carpenter Mr J.C. Kobelke Mr N.R. Marlborough Mr M.P. Whitely 
Mr A.J. Dean Mr F.M. Logan Mrs C.A. Martin Ms M.M. Quirk (Teller) 
Mr J.B. D’Orazio Mr J.A. McGinty Mr M.P. Murray  
Dr J.M. Edwards Mr M. McGowan Mr A.P. O’Gorman  
 

Noes (13) 

Mr D.F. Barron-Sullivan Mr B.J. Grylls Mr P.D. Omodei Mr J.L. Bradshaw (Teller) 
Mr M.F. Board Ms K. Hodson-Thomas Mr T.K. Waldron  
Mrs C.L. Edwardes Mr R.F. Johnson Ms S.E. Walker  
Mr J.P.D. Edwards Mr B.K. Masters Dr J.M. Woollard  

            

Pairs 

 Mr E.S. Ripper Mr A.D. Marshall 
 Mrs M.H. Roberts Mr R.N. Sweetman 
 Mr R.C. Kucera Mr W.J. McNee 
 Mr S.R. Hill Mr M.J. Birney 

Question thus passed. 

Bill read a third time and transmitted to the Council. 
 


